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IN THE 


United States Court of Appeals for the 
District of Columbia 


Number 7733. 


MARY ESTELLE BROWN, 
Appellant, 
vs. 

GEORGE A. BROWN, 
Appellee. 


BRIEF FOR APPELLEE. 


This case involves a single proposition of law; viz, 
whether the relief sought in the present case is the 
same as that denied the appellant in a former action 
between the same parties and involving the identical 
issues. 

The appellant’s brief contains certain errors in the 
“Statement of the Case.” The first, apparently typo¬ 
graphical, is in the second line of the appellant’s brief 
and should read June 29, 1940 as the date of the order 
for Summary Judgment. 

The appellee denies that the statement of facts as 
contained in appellant’s brief represent either a cor- 
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rect or a fair statement or discussion of the facts of 
this case. For instance, on the first page of appellant’s 
brief, it is stated “without just or any cause, the ap¬ 
pellee did drive the appellant from her home * * 

This identical allegation was made by the appellant in 
the cross-bill (see Transcript) filed in the previous 
cause and, after a full hearing on its merits, the Court 
found that these facts were not true and dismissed 
the cross-bill. 

The appellant’s brief appears to be devoted almost 
entirely to biased statements and expressions of 
opinions of appellant’s counsel, and a discussion of the 
same, without any effort to substantiate these state¬ 
ments by legal precedents other than his own. No 
statement of evidence is involved, and the record is 
the only matter before the Court. All statements by 
appellant having to do with the evidence is outside the 
scope of this inquiry. 

Referring to appellant’s brief (p. 3) the Court’s 
attention is respectfully directed to the “Questions 
Presented.”’ Apparently these questions are a sum¬ 
mary of the appellant’s argument, but none of these 
questions is involved in this suit. Each and every one 
of them was submitted to the United States District 
Court. After a full hearing in which the appellant 
testified and presented her witnesses, the Court found 
that the appellee herein was not derelict in his duty 
and that he did not commit any act up to and including 
July 3, 1938 which would justify the Court’s granting 
alimony to the wife. This decision was accepted by 
the Appellant herein and no appeal from that final 
decree was taken. The only question before this Court 
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is: Did the District Court err in granting a summary 
judgment on the grounds that the subsequent suit for 
maintenance, etc., was res judicata? 

Summary of Argument. 

1. Every question of fact in the instant case was 
directly determined in a previous action between the 
same parties, and once determined, must be taken as 
conclusively established so long as the judgment in 
the first suit remains unmodified. 

2. When a wife fails in her application for divorce, 
she cannot maintain a subsequent action for separate 
maintenance based upon the same facts. 

3. Even though the demand in the second suit be 
different from the first, if the question under which 
relief depends in the second suit, has under identical 
circumstances and conditions, been adjudicated in the 
preceding action, it constitutes res judicata. 

4. Where no children are involved, the words 
“alimony” and “maintenance” are synonymous. 

ARGUMENT. 

1. Every question of fact in the instant case was 
directly determined in a previous action between the 
same parties and, once determined, must be taken as 
conclusively established so long as the judgment in 
the first suit remains unmodified. 

The following are excerpts from the cross-bill of the 
wife charging cruelty and desertion in the earlier suit 
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and her allegations in the instant suit for maintenance. 
(See Transcript of Record.) 


Equity No . 67598 
Cross-bill For Divorce 
Charging Cruelty And 
Desertion. 

- 11 - 

“For further answer to 
the petition your defend¬ 
ant says that the plaintiff 
did, 071 to-wit the 3rd day 
of July, 1938 without just 
or any ca/use, drive the de¬ 
fendant from her home 
which she owned and owns 
jointly with the plaintiff 
and has threatened to kill 
her if she ever dares re¬ 
turn to said home, not¬ 
withstanding the fact that 
she is a joint owner there¬ 
of, a/nd has since that date 
deprived her of her lawful 
property, both real and 
personal. (Italics Suppli¬ 
ed.) 

WHEREFORE, the 
premises considered, your 

petitioner prays: 

# • * * # 

3. That the defendant be 
awarded alimony pendente 
lite and permanently. 


5. That the defendant be 
awarded her share of the 
joint property of the 

plaintiff and defendant * 

• •» 


Civil Action 7202 
Complaint For Mainte¬ 
nance, An Accounting, 
And Other Relief. 

•O" 

“ That 071 to wit the 3rd 
day of July, 1938, without 
just or any cause, the de¬ 
fendant did drive the 
plaintiff from her home 
which she owned and owns 
jointly with the defend¬ 
ant and has threatened to 
kill her if she dared to re¬ 
turn to said home, not¬ 
withstanding the fact that 
she is a joint owner there¬ 
of, and has since that date 
deprived her of lawful 
property, both real a7id 
personal. (Italics Sup¬ 
plied.) 


WHEREFORE, the 
premises considered, vour 

petitioner prays: 

* * « * • • 

2. That the plaintiff be 
awarded maintenance pen¬ 
dente lite and permanent¬ 
ly. 

# # « # # 

3. That the defendant be 
ordered to account to the 
plaintiff for her share of 
the rental of premises 
3504 T Streets, N. W. and 
that he be ordered to pay 
unto the plaintiff one-half 
the rentals of said prop¬ 
erty^’ 






An examination of the full text from which the 
above excerpts were taken will show that the two ac¬ 
tions are the same. By pursuing a different remedy, 
the appellant is endeavoring to relitigate the same 
matters in the hope and expectation that some other 
Judge might grant the relief which the trial Justice 
in the original action denied and from which no ap¬ 
peal was taken. What she failed to do directly, she 
is now endeavoring to do indirectly. 

“ * * * there must be some difference in the 
facts alleged in the two actions though they are 
both based upon the same transaction. If all of 
the facts as presented for adjudication in the two 
actions are substantially the same the causes of 
action are identical though there may be some 
variation in the grounds or theory upon which a 
right to relief is claimed. In other words, a party 
cannot, under the guise of a mistake in remedy or 
theory, relitigate the same matter by pursuing a 
different remedy or form of action, or by merely 
varying his Complaint if the cause of action re¬ 
mains the same and was litigated in the first ac¬ 
tion. The change must in some respect be a sub¬ 
stantial one so as to inject into the second case 
some new element or fact which was not and 
could not have been brought into the first case 
under the theory on which it was based.” 

Freeman on Judgments, Fifth Edition, Sec. 
737. 

The Court’s attention is directed to the top of page 
6 of the appellant’s brief in which Counsel purports 
to quote from a decision of this Court in Hines vs. 
Welch, 57 App. D. C., 371. The quotation is taken 
from the headnote in the syllabus of the case and not 
from the opinion of the Court. Excerpts from the 
opinion applicable to this action are as follows: 
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“The doctrine as to res judicata in federal jur¬ 
isdictions is well stated in Southern Pac. Railroad 
vs. U. S., 168 U. S. 1, 18 S. Ct. 18, 42 L. Ed. 355. 
In the opinion in that case Mr. Justice Harlan 
said: 

‘The general principle announced in numer¬ 
ous cases is that a right, question or fact dis¬ 
tinctly put in issue and directly determined by 
a court of competent jurisdiction, as a ground 
of recovery, cannot be disputed in a subsequent 
suit between the same parties or their privies; 
and even if the second suit is for a different 
cause of action, the right, question or fact once 
so determined must, as between the same parties 
or their privies, be taken as conclusively estab¬ 
lished, so long as the judgment in the first suit 
remains unmodified. ’ 

“This statement of the law finds further expres¬ 
sion in Baker v. Cummings, 181 U. S. 117, 124, 21 
S. Ct. 578, 45 L. Ed. 776, and Nalle v. Oyster, 230 
U. S. 165 ,181, 33 S. Ct. 1043,1047, 57 L. Ed. 1439, 
in which latter case it is said: 

‘The questions raised by the other demurrers 
need not long detain us. The established rule 
is that if the parties in the former action be the 
same as in the present, then every matter and 
question of fact and of law that was necessarily 
involved in the consideration and determination 
of the former issue shall be conclusive upon the 
present.’ ” 

Hines vs. Welch, 57 App. D. C. 371, at p. 370 
23 F. (2d) 979. 

The Supreme Court, in the case of Baker vs. Cum¬ 
mings, 181 U. S. 117, 45 L. Ed. 776 cited with approval 
the Southern Pacific decision in a case on appeal from 
this Court and held that a final decree in chancery 
regularly dismissing a bill on the merits, without 
reservation of complainant’s right to sue thereafter, 
is a bar to any new bill between the same parties in¬ 
volving the same subject matter as in the first suit. 
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Appellant’s brief (p. 3) contains the rather naive 
argument that since no mention of alimony was made 
in the final decree in the first suit, it was not res 
judicata. The fallacy of this contention is so evident 
that it is hardly worthy of answer. 

“The identity of the two actions with respect 
to the parties, the subject-matter and the facts 
sufficiently appear. As it further appears that 
the petition in the former case was dismissed up¬ 
on an opinion filed and certain findings of fact, 
it will be presumed to have been dismissed upon 
the merits, Loudenback v. Collins, 4 Ohio St. 251; 
and that such dismissal covered every question 
put in issue by the pleadings , * * (Italics sup¬ 
plied.) 

Hubbell vs. United States, 171 U. S. 203, 43 
L. Ed. 136. 

2. When a wife fails in her application for divorce, 
she cannot maintain a subsequent action for separate 
maintenance based upon the same facts. 

This Court has consistently followed the rule first 
enunciated in Tolman vs. Tolman, 1 App. D. C. 299, 
viz: that to entitle a wife to alimony, it is necessary 
that she establish the fact of desertion or ill treat¬ 
ment on the part of the husband and that she has not 
been guilty of conduct to afford justification for the 
husband’s refusal. This decision is the leading case 
in the District of Columbia and has been consistentlv 
followed by this Court. 

“To entitle the wife to alimony, it is, of course, 
necessary that she should establish the fact of 
desertion or ill treatment on the part of the hus¬ 
band, and that he has refused to maintain her, 
and that she has not been guilty of conduct to af- 
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ford justification for the action of the husband 

* • * 

Tolman vs. Tolman, 1 App. D. C. 299, 309. 

The wife failed to sustain her allegations of cruelty 
and desertion in the divorce action and her cross-bill 
was dismissed. The dismissal of that cross-bill was 
with prejudice and was justification for the husband’s 
refusal to support. The decree in that action is valid 
and unmodified and so long as it remains of record, 
a maintenance action will not lie. 

On two occasions this Court has held that a valid 
decree entered after a hearing on the merits and either 
granting or denying a divorce would be a bar to a 
subsequent action for maintenance. In the case of 
Thompson vs. Thompson, 35 App. D. C. 14, the hus¬ 
band had obtained a divorce in Virginia. The wife 
did not contest and filed a maintenance action in the 
District of Columbia attacking the validity of the 
Virginia decree. From a judgment for the wife the 
husband appealed. In reversing the lower Court, this 
Court held that a valid and unmodified decree would 
be a bar to an action for maintenance. While the 
decision w’as based on the full faith and credit clause 
of the Constitution, the basic principle of a valid and 
unmodified decree being a bar, was controlling. This 
Court w r ent so far as to say that if the decree in the 
original action w’as valid, a maintenance action could 
not be maintained upon any theory. 

“Inasmuch as the Virginia decree is res judi¬ 
cata, and binding in this District under the full 
faith and credit clause of the Constitution, it fol¬ 
lows that the bill below should have been dismissed 
upon the plea of the Virginia decree in bar of this 



9 


action. It has been held in Virginia in Harris v. 
Harris, 31 Gratt. 13, that where the wife aban¬ 
dons the husband, and he has not committed any 
breach of the marital duty, she is not entitled to 
separate maintenance. If we are to give full faith 
and credit to the Virginia decree, we must pre¬ 
sume that the evidence of abandonment on the 
part of the wife, and the absence of blame on the 
part of the husband, was established to the satis¬ 
faction of the court making the decree. * # * Hence 
that question is not open for investigation here. 
However, it was conceded at bar that, if the Vir¬ 
ginia decree was not void, this action could not, 
upon any theory, be maintained.” 

Thompson vs. Thompson, 35 App. 1). 0. 14, at 
25-26. 


The Court in the case of Towson vs. Towson un- 
equivocably stated that once a wife fails in her appli¬ 
cation for divorce, she cannot have another trial in a 
suit for separate maintenance. The Court, with ap¬ 
parently occult powers to visualize the facts in the 
instant case, went so far as to state that the defeated 
wife might be placed in an undesirable plight, but she 
took that chance when she wrongfully accused her 
husband of ill-treatment which she was unable to 
sustain. 

“The husband discharges his full duty when he 
provides as good a home as his resources will per¬ 
mit and otherwise conducts himself in a befitting 
manner. Either this must be the ride, or else, 
whenever a wife fails in her application for di¬ 
vorce, she would have a right to separate main¬ 
tenance. But the statute gives no countenance to 
such a proposition, a/nd the poiver of Courts in 
this regard is measured by the statute. We are 
conscious that this may place the defeated wife 
in a/n u/ndesirable plight; but she took that cha/nce 
when she went into Court amd made charges 
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against her husbcmd, which she was unable to sus¬ 
tain.” (Italics Supplied.) 

Towson vs. Towson, 49 App. D. C. 45, 47, 258 
F. 517. 

The Supreme Court of Oregon, in a case involving 
almost the identical facts as in this case, followed the 
reasoning of our own Court of Appeals with reference 
to the granting of maintenance when the wife was un¬ 
able to prove dereliction on the part of the husband. 
In an original action instituted by the husband charg¬ 
ing the w’ife with cruelty, the wife answered denying 
the allegations and filed a cross-bill charging the hus¬ 
band with cruelty. From a decree for the defendant* 
the husband appealed and in the original suit the 
Appellate Court ordered that both the bill and the 
cross-bill be dismissed. Several years later the wife 
brought suit for separate maintenance and from a 
decree awarding her One Hundred Dollars ($100.00) 
per month, the husband appealed. In reversing the 
decision of the lower Court in the second case, and 
ordering the suit dismissed, the Oregon Supreme 
Court said: 

“It can make no difference that the former suit 
was for a divorce and the latter for separate main¬ 
tenance. The same evidence is relied upon by 
the plaintiff that she introduced there, and the 
same fact is drawn in question. The result 
achieved in the first case must be controlling in the 
second on the same issue. * * * she must fail in 
this suit so far as her contention is based upon 
matters occurring prior to the commencement of 
the divorce case, for the reason that she must 
show here that she is living apart from her hus¬ 
band without her fault.” 

Matlock vs. Matlock,. 86 Or. 78; 167 Pac.. 311.. 
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3. Even though the demand in the second suit be 
different from the first, if the question under which 
relief depends in the second suit has, under identical 
circumstances and conditions, been adjudicated in the 
preceding action, it constitutes res judicata. 

The wife cannot escape the bar of judgment against 
her in the divorce suit by bringing a new suit on the 
same cause of action bv calling it a suit for mainte- 
nance. This rule was elearlv stated in the decision of 
Hines vs. Welch, relied on and cited in appellant’s 
brief (p. 6). 

“And it has been held that, even though the de¬ 
mand in the suit in which estoppel is sought may 
be different from that in the proceeding for which 
res judicata is claimed, if the question upon which 
the recovery depends in the second suit lias, under 
identical circumstances and conditions, been ad¬ 
judicated in the preceding, it constitutes res 
judicata. New Orleans v. Citizens’ Bank, 167 U. 
S. 371, 396, 17 S. Ct. 905, 42 L. Ed. 202.” 

Hines vs. Welch, 57 App. D. C. 371, at p. 376. 
Other authorities in point are: 

Freeman on Judgments, Fifth Ed. Sect. 684. 

Green v. Bogue, 158 U. S. 478; 39 L. Ed. 1061. 

Matlock v. Matlock, 86 Or. 78; 167 Pac. 311. 

Sholes v. Sholes, 72 Colo. 175; 209 P. 1046. 

O’Brien v. O’Brien, 103 N. J. Eq. 214; 142 
A. 898. 

Lewshitz v. Lewshitz, 35 Ohio App. 189; 172 
N. E. 413. 

Burns v. Burns, 50 R. 1.129; 145 A. 445. 

Craig v. Craig, 118 Va. 284; 87 S. E. 727. 

Robinette v. Robinette, 152 Va. 342; 149 S. 
E. 493. 
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Searcy v. Searcy, 196 Mo. App. 311; 193 S. 
W. 871. 

Ford v. Ford, 25 Okla. 785; 108 P. 366. 

Faber v. Faber, 231 Mich. 85; 203 N. W. 662. 

Ball v. Ball, 189 Ark. 975; 76 S. W. (2d) 71. 

Sanders v. Sanders, 223 Mo. App. 834; 14 
S. W. (2d) 458. 

4. Where no children are involved the words 
“alimony” and “maintenance” are synonymous. 

In an effort to circumvent the prior decision in the 
original suit, appellant's counsel has endeavored to 
differentiate between the terms “alimony” and “main¬ 
tenance.” He could employ any form of necromancy, 
but when finished both of these terms would still con¬ 
stitute an allowance in money necessary for the main¬ 
tenance and support of the wife. A most thorough 
search of the authorities has failed to disclose a single 
instance in which any Court of record has ever stated 
that there is any difference witli the exception of 
those instances in which minor children were involved. 

In the case of Lesli vs. Lesh, 21 App. D. C. 475, at 
pages 487-489, Counsel for the husband very ingeni¬ 
ously argued that Section 976 of the Code (Title 14, 
Sect. 71) providing for permanent alimony, had a 
companion Section known as 975 (Title 14, Sect. 70) 
providing for temporary alimony. He contended that 
Section 980 (Title 14, Sect. 75) providing for main¬ 
tenance had no such companion section and, therefore, 
maintenance pendente Ute could not be granted. It 
will be noted that throughout the Court's decision in 
that case, they considered the terms synonymous and 
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used the words interchangeably throughout. Section 
080 provides that enforcement of the maintenance sec¬ 
tion shall be “in the same manner directed in regard 
to such per men lent alimony." Counsel has referred to 
Bouvier’s Dictionary; Black’s Law Dictionary, and 
the permanent edition of Words and Phrases and was 
unable to find any adjudicated case cited therein show¬ 
ing any difference between the words “maintenance” 
and “alimony” and no authority is cited in support 
of such a proposition in the appellant’s brief. 

“ ‘Alimony’ and ‘maintenance’ are merely dif¬ 
ferent words used in differing situations to de¬ 
scribe tiie same thing, viz., the measure of the hus¬ 
band's duty to support.” 

Noel vs. Noel, 15 N. J. JVlisc. 576; 193 A. 560. 

“ ‘Alimonv’ is allowance for maintenance of 
wife, * * V’* 

Watson vs. Watson, 113 W. Va. 267; 168 S. 

E. 373. 

“This Court has held that ‘maintenance’ and 
‘permanent alimony’ are synonymous terms and 
constitute an allowance in money to be recovered 
from the one in fault for the support of the inno¬ 
cent party.” 

Phv vs. Phy, 116 Or. 31; 236 P. 751. 

The United States Supreme Court had occasion to 
construe the maintenance Section of our Code in the 
matter of Thompson vs. Thompson, infra , which is 
quoted in this brief. They, too, held that “statutory 
maintenance” and “alimony” were synonymous in 
the following language: 

“The statutory maintenance is thus assimilated 
to alimony, in that it is subject to be modified from 
time to time or even cut off entirely, in the event 
of a change in the circumstances of the parties; 
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and it of course ceases wholly upon the death of 
the husband.” 

Thompson vs. Thompson, 226 S. 551, at 
559. 

McClees vs. McClees, 162 Md. 70; 158 A. 349. 

Conclusion. 

V 

•^Tt is respectfully submitted that the precedents cited 
in this brief sustain the decree entered by the United 
.States District Court on June 29, 1940, and that the 
judgment of that Court should be AFFIRMED. 

• «.' V 

Respectfully submitted, 

LOUIS LEBOWITZ, 

A. F. GOSHORN, 
RAYMOND J. NOLAN. 



